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Mr. Justice Burton, whom Mr. Justice Harlan 
joins, concurring in the result. 

Because of t'he importance of this case to the adminis- 
tration of criminal justice in the federal courts, I believe 
it appropriate to set forth briefly the different route by 
which I reach the same result as does the Court. 

Ford and Matusow, as the Court’s opinion indicates, 
were crucial government witnesses because their testi- 
mony supplied the principal evidence relating to the 
period immediately surrounding the filing of petitioner’s 
allegedly false affidavit. Cross-examination brought out 
the fact that each had made oral or written reports to 
the Federal Bureau of Investigation relating to the 
respective events about which each had testified on direct 
examination. Having established that fact, petitioner 
sought an order requiring the Government to produce, for 
inspection by the court, the reports relating to those mat- 
ters about which each witness had testified. The pro- 
cedure to be followed was carefully specified: the court 
was to determine whether the reports had evidentiary 
value for impeachment of the credibility of Ford or 
Matusow; if the court found that they had value for that 
purpose, it was then to lnake them available to petitioner 
for his use in cross-examination. The Government 
opposed each motion on the ground that no showing of 
contradiction between the witness’s testimony and his 
reports had been made as required by a controlling Fifth 
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Circuit decision, Shelton v. United States , 205 F. 2d 806. 
Apparently on that ground, the trial court denied the 
motions. 

Petitioner’s requests were limited to a narrow category 
of reports dealing with specified meetings and conversa- 
tions. The purpose of the requests — to impeach the 
credibility of crucial government witnesses — was made 
clear. Petitioner did not ask to inspect the documents 
himself; he sought access only to those portions of the 
reports which the trial court might determine to have 
evidentiary value for impeachment purposes, and to be 
unprivileged. 1 

I agree that, under such circumstances, it was unneces- 
sary for petitioner to show that Ford’s and Matusow’s 
trial testimony was contradicted in some respect by their 
contemporaneous reports. Although some federal courts 
have required a showing of contradiction, 2 this Court 
never has done so. 3 A rule requiring a showing of con- 



1 In his brief, petitioner states: 

“Petitioner asked only that the reports be produced to the trial 
judge so that he could examine them and determine whether they 
had evidentiary value for impeachment purposes. Petitioner sought 
access only to those portions of the reports having this value. The 
motion therefore proposed no broad foray into the government's 
files and afforded the judge every opportunity to protect the govern- 
ment's legitimate privilege as to the matters not connected with 
this case.” 

2 Scanlon v. United States , 223 F. 2d 382, 385-386; Shelton v. 
United States, 205 F. 2d 806, 814-815; Christoffel v. United States, 
200 F. 2d 734, 737-739, rev'd on other grounds, 345 U. S. 947; 
D' Aquino v. United States, 192 F. 2d 338, 375; United States v. 
DeNormand , 149 F. 2d 622, 625-626; United States v. Ebeling, 
146 F. 2d 254, 257; Little v. United States, 93 F. 2d 401; Amstein 
v. United States, 296 F. 946, 950. 

3 In Gordon v. United States, 344 U. S. 414, the petitioners had 
shown that written statements given to government agents by a 
key government witness contradicted the witness's trial testimony. 
In holding that the trial court erred in denying petitioners’ motion 
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tradiction in every case would not serve the ends of 
justice. I concur, therefore, in that portion of the Court’s 
opinion holding that petitioner laid a sufficient foundation 
for the production of the reports. 

I would not, however, replace the inflexible and narrow 
rule adopted by the courts below with the broader, but 
equally rigid rule announced by the Court. In matters 
relating to the production of evidence or the scope of 
cross-examination, a “large discretion must be allowed 
the trial judge.” Goldman v. United States, 316 U. S. 
129, 132; Glasser v. United States, 315 U. S. 60, 83; 
Alford v. United States, 282 U. S. 687, 694. The appro- 
priate determination of a motion to produce reports made 
in connection with the examination of a witness depends 
upon the significance of the facts sought to be established, 
and upon the potential use of the requested document in 
proving those facts. Since that determination depends 
on “numerous and subtle considerations difficult to detect 
or appraise from a cold record . . . the trial court’s 
discretion should be upheld in the absence of a “clear 
showing of prejudicial abuse of discretion . . . .” Cf. 
Michelson v. United States, 335 U. S. 469, 480. We have 
so held even when the documents sought to be produced 
have been used at the trial for the purpose of refresh- 
ing a witness’s recollection. United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 232-234. When the 
documents have not been so used and are sought only 
to impeach the credibility of adverse witnesses, and not 
to prove the facts stated therein, the same conclusion is 
even more compelling. 

The Court goes beyond the request of petitioner that 
reports be produced for examination by the trial court 

for the production and inspection of these statements, the Court 
was deciding that case on its factB. I do not regard it as establishing 
a rule that a showing of contradiction is an essential element of 
the foundation precedent to production. 
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and, in effect, seems to hold that the Government waives 
any privileges it may have with respect to documents in 
its possession by placing the author of those documents 
on the witness stand in a criminal prosecution. The Gov- 
ernment's privileges with respect to state secrets and the 
identity of confidential informants embody important 
considerations of public policy. They are peculiar priv- 
ileges in that they require the withholding of evidence not 
only from the jury, but also from the defendant. See 
Roviaro v. United States, 353 U. S. 53 (identity of 
informers) ; Reynolds v. United States, 345 U. S. 1 (state 
secrets). Once the defendant learns the state secret or 
the identity of the informer, the underlying basis for the 
privilege disappears, and there usually remains little need 
to conceal the privileged evidence from the jury. Thus, 
when the Government is a party, the preservation of 
these privileges is dependent upon nondisclosure of the 
privileged evidence to the defendant. This makes it 
necessary for the trial court, before disclosing the priv- 
ileged material to the defendant, to pass on the question 
by examining in camera the portions claimed to be priv- 
ileged. Cf. Bowman Dairy Co. v. United States, 341 U. S. 
214. 221. There is nothing novel or unfair about such a 
procedure. According to Wigmore, it is customary. 

“. . . it is obviously not for the witness to with- 
hold the documents upon his mere assertion that 
they are not relevant or that they are privileged. 
The question of Relevancy is never one for the wit- 
ness to concern himself with ; nor is the applicability 
of a privilege to be left to his decision. It is his duty 
to bring what the Court requires; and the Court can 
then to its own satisfaction determine by inspection 
whether the documents produced are irrelevant or 
privileged. This does not deprive the witness of 
any rights of privacy, since the Court’s determina- 
tion is made by its own inspection, without sub- 
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mitting the documents to the opponent’s view . . . 
(Emphasis deleted and supplied.) VIII Wigmore, 
Evidence (3d ed. 1940), 117-118. 

Numerous federal decisions have followed this practice 
with respect to the type of documents here involved — 
contemporaneous reports made by a government investi- 
gator or informer who later testifies at the trial. 4 This 
procedure protects the legitimate public interest in safe- 
guarding executive files. It also respects the interests of 
justice by permitting an accused to receive all informa- 
tion necessary to his defense. The accused is given an 
opportunity to argue that the privilege asserted by the 
Government is inapplicable and that, even if applicable, 
his need for the evidence, under the circumstances of the 
case, outweighs the Government’s interest in maintaining 
secrecy. The problem is closely related to that involved 
in Roviaro v. United States, supra, dealing with the neces- 
sity of the disclosure of an informer’s identity in a 
criminal case. There this Court said: 

“[N]o fixed rule with respect to disclosure is 
justifiable. The problem is one that calls for bal- 
ancing the public interest in protecting the flow of 
information against the individual’s right to prepare 
his defense. Whether a proper balance renders non- 
disclosure erroneous must depend on the particular 
circumstances of each case, taking into consideration 
the crime charged, the possible defenses, the possible 
significance of the informer’s testimony, and other 
relevant factors.” 353 U. S., at 62. 

4 See, e. g., United States v. Coplon, 185 F. 2d 629, 638; United 
States v. Beekman, 155 F. 2d 580, 584; United States v. Cohen, 
145 F. 2d 82, 92; United States v. Krulewitch, 145 F. 2d 76, 79; 
United States v. Flynn, 130 F. Supp. 412; United States v. Mesa- 
rosh, 116 F. Supp. 345, 350; United States v. Schneiderman, 106 
F. Supp. 731, 735-738. 
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